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been able in emergencieS, as the preS-

ent letter stateS, "to employ the armed
forceS for protection of United States
citizens or agencies abroad, for the de-

fense of the territory of the United
states, and for the preventiOn 0f offenses against the law of nations or
violationS of treatieS." These factors
must all be present in any real threat
to the world's peace. A German attack on France or a japanese attack
on China would actually menace us today as ÿuch as an attack on Meÿico .a
centUrY ago.

In the light of this reaSOning, there
is no validity in the argument that the
Dumbarton Oaks proposals ,would authorize the president to commit us to
war against the will of CongreSs and
people. They would authorize him to
keep us Bait of war by ÿoining with
other nations in measures that would
discourage aggreUi°n or stop it in its
tracks.

Congress will bÿ summoned to determine what further steps shall be aUthorized. The hope is, of course, that if

on the initiative of the Conmission to Study the organization of Peace, a statement on the constitutional
power of the President to authorize the use of American armed forces in accordance with the obligations of the
Durnbarton Oaks Proposals was prepared by six well known authorities, This statement, printed in the New Yoÿk
ri,ÿs of Novernber 5, 19ÿ, appears herein, togetaer with the New York 2iÿes editorial, and the editorial of the
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Can the President. authorize the use
of American armed forces to carry out

the Dumbarton Oaks proposal ?
The Dumbarton Oaks proposal for s
general international organization au-

tutionalism and democracy and in the
prevention of autocracy and tyranny.
Democracies will not willingly part
with this control.

Real Dilemma Seen

upon membels to apply diplomatic.
economic and other non-military meas-

real dilemma. Forcible action does not

ures, and, if it does not consider these

have the character of a legal sanction

adequate, to "take such action by air,

unless it operates immediately and cer-

naval or land forces as may be necesÿ

tainly upon the occurrence of a crime.

sary," utilizing for this purpose forces
made available to it by special agree-

While the police and the sheriff may
debate upon the method of action to be
taken in a particular emergency, if
they are free to deliberate upon the expediency of taking action at all., the
law will lose its force and the society
vcill tend toward anarchy. It is the lack
of sure and certain sanctions against
law-breaking that has made international law weak and the community of

resented, to decide upon the measures
to be taken to mamtam or restore peace
and security.

Tbe Council may call

ment of the members anÿ "national air

force contingents" held immediately
available by the members of the organization for combined international enfo rce,'nent action.

These provismns salsa constitutional
issues in the United States as to the
powers of the President to authorize

uations and under the direction of State
and national authorities.
$
This distinction is iu fact recogmzed
in United States constitutional law in
re.ÿpect to international uses of force.

Is it possible to preserve for legislative bodies real discretion in controlling
national contributions to international
action against aggression without destroying the certainty and speed of
such action? There is unquestionably a

thorizes the Security Council, in which
the United States will always be rep-

order, can be used only in serious sit-

The President as Commanderÿin Chief
and head of the Executive Department
of Government has power under the
Constitution and standing legislation to
employ the armed forces for protection
of United States citizens or agencies
abroad, for the defense of the territory
of the United States, and for the prevention of offenses against the law of
nations or violations of treaties. This
power of the President has been-dis-

tinguished from the power of Congress
to declare war.

President Has Acted
In the constitutional sense, war refers to a situation where the PreBident
may use the armed forces to the fullest
extent permitted by the international
law of war, and may exercise extensive

the use of American forces when

nati3ns a frequent prey of violence.

"war powers" affecting individual, per-

called for by the Security Council.

This lack can in no small measure be
attributed to the desire of the demo-

sonal and property rights. Furthermore, a state of war permits belligerents to seize and confiscate or condemn
types of enemy and neutral property

Prompt Action Needed

cratic and peace-loving states to pre-

The Dumbarton Oaks proposal recognizes the need to provide effective
sanctions against aggression and the
need to assure that such sanctions will
operate certamly and rapidly. It has

serve the sovereign discretion of thmr
legislative bodies to decide upoÿ the use

been suggested, however, that Congres-

sional control of major uses of national

tional affairs the criminals have been
armed, ready and rapid while the police

forces should be preserved.

forces have been scattered, unorgan-

external attacks or internal insurrec-

ized and unready.

tions, and has even recognized states of
war thrust upon the Uÿited States, before Congress has declared war, but, in

Unless the genel'al international or-

ganization create confidence that any
aggression will immediately be confronted by force able to frustrate its
success, it will lack deterrent effect. A
potential aggressor will be likely to assume the risk if he thinks sanctions
will be slow and uncertain.

On the other hand, a system under
which the forces of the peace-loving
states will immediately and certainly
confront the aggressor deprives the
egislative body of the opportunity to
debate and to exercise judgment on the
expediency of contributing to the international sanctioning effort. The oppor-

tunity of the legislative body to control
the national sword and purse has been
a major factor in the growth of consti-

of their forces. The autocratic aggres-

sors are under rio such constitutional
limitations. Consequently in interna-

The Dumbarton Oaks proposal seeks
to solve the problem by distinguishing
forces immediately available to the international authority as the spearpoint
against aggression,

from national

forces usable only when the national
legislative body. which is pledged to
contribute to the internatmnal action.
finds that the situation is so sermus
that the international forces are inade• quate.

This distinction resembles that which
exiSts within the United States between
tÿe uniformed police, immediately available to the local authorities to apprehend alÿd suppress crime, and the State
militias and National Army. which,
while ultimately available to maintain

and to terminable or suspend many

treaties, contracts and other legal instruments. The final determination that
such a situation exists belongs to Congreen. The President has used the
forces on a large scale to meet serious

such circumstances, he has "always laid

the situation before Congress for its
judgment as soon as possible. (See the
Prize Cases, 2 Black 635.1
This distinction between war in the
constitutional sense and lesser uses of
force in international relations is not
eÿasy to define precisely and has baffled
the courts. The hostilities with France

in 1798, with Tripoli in 1801, with Algiers in 1815, and on the Mexican Border in 1913, have sometimes been called
war, and sometimes not. (Bu vs. Tingy,

4 Dall, 37, 44: The Amelia, 1 Cranch
1, 29-30; Gray, Adm'r vs. U. S., 21, Ct.

Cl. 340, 374; Ex parte Toscano, 208 Fed.

9381; Hyde, International Law, H,
191-3; Wright, Control of American
Foreign Relations,-p. 284-310). The

Civil War began through Presidential
action calling forth the militia and proclaiming a blockade to suppress insurrection, but it was presently characterized by the Supreme Court ÿs "war"

not only in the material bnt also in the
legal sense. (The Prize Cases, ep. tit.)

Though the distinction between the

serious aggression, while these limited
forces wpuld be immediately available
to the international council, it would

be understood that in the United States
the PreSident woulc! immediately call
upon Congress.to examine the situation
and to mare available ffwther foree|-or
zuthorize the full use of war powers,

if it were felt that this was required
in order to fulfill the obligations of the
United States under the internatidnal

sitting.ions where the President dan act
alone and where he must get the coÿsent of Congress is difficult to define,
upon its recognition and its observance

security organization.

in good faith depends the maintenance

Security" Council. to engage even a
small policing force in international

in times of crises on the one hand of
constitutional government-and on the
other of international order.

Constitutional Law Involved
It must be emphasized that this
problem is one of American constitutional law. So far as international law
is concerned any employment of constitutional "war" powers by the United

Btates, if authorized by the international organization to enforce international obligations, Woÿldnot be "war."

International law distinguishes war in
which the parties are regarded as
equally entitled to pursue their policies
by force from uses of force as a measure of .defense or ÿ authoÿ

by international law.

The foregoing discussion suggests
• that g proper system of international
organization of security shbuld proÿ¢ide,
as does the Dumbarton Oaks proposal,
a relatively small force immediately
available to the international council
for action against aggressors without
need of legislative action by the various
states.

It is doubtless true that Congress
will feel a certain hesitancy in permit-

ting the President, acting through the

action because it will fear that this
might commit the United States to further military action and thus might
impart the discretion of Congress ill
respect to engagement in "war."

Power to Use Force
It is to be observed, however, that in
this respect the participation by tho
United States in an international security organization would not change
the situation from that which has always prevailed. The President has
always had the power under the Constitution to use force when he deemed
it necessary to protect American citizens abroad, to prevent an invasion of
the territory or to suppress tnaurrec°
lion, and such actiori has sometimes
preceded war.
On numerous occasions,, such as tho
use of force in the Boxer episode of

1900 and interpositions to protect
American lives in Mexico, Haiti. Nicaragua and other places, action was not
followed by war. Presidential action,
however, preceded Congressional ac-

This force might consist of limited

tion in the Mexican War (1846), the

national contmgents which the executive may use whenever the international
council has found that aggression exists: or the international council itself
might organize a volunteer international force, such as an air force, based
on certain internationalii,.ed islands or
other bases. In either case, such forces
would be limited in size and their use,
while adequate to deal with minor disturbances of international peace, would
not create a situation of war in either
the constitutional or the international

Civil War (1861)., the Spanish-Ameri-

sense, Such forces would, however,

create a conviction that law-breaklng
would be immediately followed by coerci\'e actmn in behal£ of the commumty
of states.
If. however, the world is faced by a

can War (1898) and World War 1"
(1917). (Wright, loc. tit.) Congress
has always been dependent upon the_

good faith of the President in calling
upon it when the situation was so
serious that a large-scale ule of force
may be necessary.

It would even appear that the prerogativeb of Congress would be better
protected under an international aecuo

rity system." The publicity which would
attend any deeison of the Security
Council calling for sanctioning action
against aggression would create an
awareness in Congress of the nature of
the situation, an awareness which has
sometimes been lacking in the pasÿ.
Consequently, if extensive uses of force

should probably be necessary, the

President could hardly avoid laying the
whole matter before Congress.
Furthermore,. an international Se-

curity system would make it possibla
to deal with potential or threatened
aggressions at an early stage, when
the limited forces made available for
international enforcement action would"
be sufficient. The successful functioning Of such a system would so reduce

the probability of major aggressions
tlrat occasions would seldom arise
• when Congress would be called upon
to exercise 'its extraordinary powers In
meeting them.

Executive May Move
With these considerations in mind
there can be no doubt Of the propriety
of the President's use of his powers tÿ
carry out a commitment for participa-

tion in international policing such as
that proposed at Dumbarton-ÿaks.
Nor can there be doubt of his cons[itu-

tional right to utilize continÿgents of the
armed forces for this purpose.

Thÿ Supreme Court has explicitly
recognized that the President has both
the right ÿmd duty to utilize his powers
as Comnÿander in Chief to see that the
laws are faithfully executed (In ra
Neagle, 135 ÿJ. S. I, 64; U. S. vs. Cur-

tiss-Wright Corp., 299 U. S. 304, 318;
Const, Art. II, Sec. 3) and it has declared that the "laws" include ruiss of
.general international law (The Paquete
Habana. 175 U. S. 877) and agreements
binding the United States (U. S. vs.
Belmont. 301 U. S. 324, 331; U. S. vs.
Pink, 315 U. S. 203, 220), as well as
the Constitution, treaties and acts of
Congress (Const. Art. VI),
Congress may provide for the extra.
territorial use of force in future contingencies under its powers to punish
piracies and offenses against the Law
of Nations (U. S. vs. Arjona, 120 U. S,

479, 4831 and to make all laws necessary and proper for executing treaties
Neeley vs. Henkel,' IB0 U. S. 109; Missouri vs. Hollarld, 252 U. S. 416). But
e\'en in the absence of such explicit
provision the President is responsible
for seeing that the "laws" are executed.
JOHN W. DAVIS,
w. W. GRANT,
PHILIP C. JF_ÿSUP,
Gr.0RGÿ RUaLÿr..

JAMES T. SHOTWELL,
QUINCY WRIGHT.
New York, Nov. 1, 1944.

Regrinted from
police, methods to such nations as are too small to
prevent it--but only the relation of such use of force
to the American constitutional system.
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In his campaign address before the Foreign Policy
Association in New York, President Roosevelt said,
"' It is clear that, if the world organization is to have
any reality at all, our representatives must be endowed
in advance by the people themselves, by constitutional
means through their representatives in the Congress,
with authority to act." With the technical improvement in weapons like rockets and radio-guided devices reasonably to be expected, the "peace-loving
nations" will not have much time to debate as to
the measures necessary to protect themselves. The
question for America is how to provide for possible
emergencies abroad without scrapping our institutions
at home.

The Post believes that policing is secondary in imTHE CVRTZS IÿRUSHXNa COMPAÿrr
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portance to measures of economic and political cooperation designed to relieve internationa4 tensions in
advance. The success of the American federal union
is not due to the existence of means to coerce the
states, but to such constitutional provisions as those
which forbid a state to issue currency or erect tariffs
against the other states. Just the same, it remains
true that the international community must be prepared to use force when preliminary measures have
failed to appease a recalcitrant nation. The terms of
this use of force are of utmost importance. Though
we do not want to endow any President with dictatorial power to plunge the nation into war without
the consent of Congress or contrary to the popular

will, we also do not wish to hamper our participation
in international police work to such an extent as to
make it ineffective.
It could be, however, that we are working up to an
unnecessary controversy on the power which any
American representative in the new league of nations
must have unless the organization is to be a fizzle in
the pinches. A few months ago, a group of citizens,
inchiding John W. Davis, former Ambassador to

Great Britain, James T. Shotwell, Quincy Wright and
Philip C. Jessup, wrote a letter to The New York

Times in which they pointed out that any American
force available to ,the international security body

could be limited by statute, so that our participation
in sanctions against an aggressor need not await
specific congressional action. The authorities mentioned

above add that this concept fits in with American

World Policing
and U. S. Law
HE thing that worries most Americans when
they discuss the nation's necessary part in an
international security organization is the possi-

bility that some future President might commit our
armed forces to making war without the consent of
Congress. This genuine anxiety, rather than any desire to obstruct, lies behind the frequently expressed
opposition to various proposals to leave to executive
discretion the decision as to when and in what circumstances American force should be dmployed in such
policing operations. We are not discussing here the

growing political ditÿculties in the way of international
co-operation, the race for regional agreements and

spheres of influence or even the feasibility of applying

practice under which the President has the right to use
force independently of Congress for protection of
American property abroad, "for the defense of the

territory of the United States and for the prevention
of offenses against the law of nations or violations of
treaties." American participation in suppression of
the Barbary pirates and against the Chinese Boxers
are examples of such use of force.

Would an extension of this practice tend to involve
the United States in war unnecessarily? Mr. Davis
and his co-writers suggest that "the prerogatives of
Congress would be better protected under an international security system" than they have been in the

past. For one thing, the publicity which would attend
any decision of the international security council to
use force might create in Congress an understanding
of the perils ahead that has sometimes been absent in
the past. If fu}ther measures were required, the President could not avoid laying the issue before Congress.
Maybe this formula is not the right a,.lswer, but it
at least suggests that there is no need to fog things
up with an unprofitable debate about surrendering the
war powers of Congress to the President as against
destroying the new league with crippling reservations.
We don't have to do either.

