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Problem XIII

INTERNATIONAL AIR TRAFFIC AFTER THE WAR 1

1NTROD UCTION
For two decades following World War I, international control of aviation was an important problem of foreign relations.
With the enormous impetus that World War II has given to
air traffic as well as to aerial combat, the question of the
regulation of interstate airlines promises to become of even
greater importance in the approaching post-war world.

In 1939, the globe was covered by several great air routes
over which .scheduled services were operated. From England,

the Imperial Airways maintained a route of 2,335 miles to
Egypt; and from Egypt, it had routes of 12,857 miles to Asia
and Australia and routes of 7,744 miles to South Africa and
Southwest Africa. From France, Air France flew planes over
routes of 7,165 miles to Casablanca and Santiago in Chile and
over routes of 8,591 miles from Marseille to Hanoi and Hong
Kong. Air Afrique maintained routes of 8,516 miles over
Africa. The Dutch KLM (Koninklyke Luchtvaart Maatschappij voor Nederland en Kolonien) ran scheduled services
on a route of 8,973 miles from Amsterdam to Batavia in Java,
and participated in another Dutch route from Java to Australia. The Belgian Sabena (Sociÿtÿ Anonyme Belge d'Exploitation de la Navigation Aÿrienne) operated 6,615 route
miles over Africa and in the Belgian Congo. The German
Lufthansa maintained a service of 5,727 miles from Frankfurt
to Natal in Brazil. In addition, Lufthansa operated airlines
to sixteen European countries. Previous to the Nazi attack

on Russia in June, 1941, the German Deruluft and the Russian
Aeroflot jointly maintained a service between Berlin and
Moscow. By 1938, German airlines operated 12,900 miles of
the 58,600 route miles in Latin American countries. They
were exceeded only by Pan American Airways, a United States
ThJs analysis has been prepared by Kenneth Colegrove, Professor of Pol,itical
Science in Northwestern University, who alone is responsible for any opinionÿ
expressed therein.
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corporation, which operated 25,200 route miles. Japan also

inaugurated ambitious plans for air traffic in the Orient. In
1932, a route from Tokyo to Manchoukuo was opened. In

1940, the Dai Nippon Airways inaugurated airlines to Bangkok and Hanoi in Indo-China.
In the five years previous to World War II, the expansion
of American overseas aviation surpassed that of domestic
aviation. In 1933, domestic airlines maintained 27,812 miles
of scheduled flying and flew 48,772,000 miles; in 1938 they
had increased the route miles to 35,492 and flew 69,669,000
miles. In 1933, American overseas airlines maintained 19,875

route miles and flew 6,106,000 miles ; in 1938, they maintained
35,707 route miles and flew 11,389,000 miles. The principal
American company engaged in foreign service was the Pan
American Airways. In 1928, it began operation of air routes
from the United States to Latin American countries. By a
rapid development of its services this system soon maintained
almost one-half of the total air routes over South America.

In 1935, Pan American Airways inaugurated a scheduled air
route to Manila in the Philippines which was later extended
to Macao and Hong Kong. In 1940, it opened a route from
San Francisco to Auckland in New Zealand. In the same year
the service from Seattle to Juneau in Alaska was initiated.
Due to weather conditions and lack of islands, the establishment of air services across the North Atlantic was more difNcult than across the South Atlantic or even the Pacific Ocean.
By 1938, the German Lufthansa had made over fifty experimental flights across the North Atlantic; but, because of
.American mistrust of the Nazi regime, the German company

could not obtain landing rights in the United States for a
scheduled service. French, Dutch, Scandinavian and even

Italian companies laid plans for trans-Atlantic services, and
several of them made experimental flights. In 1939, Pan
American Airways inaugurated a trans-Atlantic service over

the southern route from New York to Marseille by way of
Bermuda, the Azores and Lisbon. In 1939, both Pan American
Airways and the British Imperial Airways opened services
over a northern route between New York and Southampton

by way of Shediac (New Brunswick), Botswood (Newfoundland) and Foynes (Eire). This commercial route was suspended at the outbreak of the war, inasmuch as the United
States Neutrality Act of 1937 forbade entrance of American
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aircraft into corn.bat zones. Pan American Airways, however,

continued to operate its southern route to Lisbon in neutral
Portugal.
The war interrupted commercial aviation, both domestic
and international. In the United States, in 1942, the Covernment took over 178 of the 434 airplanes flying on scheduled
routes. Of the remaining commercial planes, 166 were used

on domestic lines and 90 in foreign service. At the same time,
Pan American Airways undertook extensive operations for the
Government. Much of its flying in Latin America was on this
account. Both in Britain and the United States as well as in
Germany, the military forces developed air transport services
far beyond the commercial systems. In 1942, under the United
States Army, the Air Transport Command was established.
Supplies for the American armed forces and munitions and
food for American Allies under Lend-Lease agreements were
flown from the United States to all parts of the globe. By
1943, the fleets of the ATC were operating over 90,000 miles
of transport routes, and carried more than a million pounds
of cargo each week. A dozen new air routes were opened.

By 1944, the ATC operated routes ten times the length of.
the combined world routes in the pre-war period. Not the
least famous o'f these routes was the line from" New York to

Chungking, via Miami, Natal, Monrovia, Cairo and Karachi.
What the ATC accomplished for the Army, the Naval Air
Transport Seryice did for the Navy. By 1943, the NATS
operated over 50,000 route miles.
American achievements in wartime transportation were

paralleled by British expansion. The British Overseas Airways Corporation, the successor of the Imperial Airways,
dominated by the Ministry for Air, performed prodigious
services for the British forces in all parts of the world. On
war routes it entered thirty-three countries. The larger part
of 50,000 miles of routes operated by the BOAC were Empire
trunk lines Off these air paths, however, the BOAC entered
Palestine, Iraq, Iran, Ethiopia, Sweden, Portugal, Turkey, the
United States, and occasionally Soviet Russia. The Dominions, especially Canada and South Africa, as well as India,
were made air conscious by the war and sought to extend their
airlines.

German development of the New Order in Europe depended
partly upon the employment of air transportation as well as
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combat aircraft. The rapid transport of Nazi troops by
airplanes at critical stages of the war was one of the formidable
elements in German strategy. Among German inventions in

huge transport planes was the Messerschmitt ME-323, powered
by six Gnome-Rhone engines, with a wing span of 181 feet,
a gross weight of 65,000 pounds, and a capacity for 130 troops.
Likewise, the defense and exploitation of the New Order in
Greater East Asia involved an expansion of Japanese air
power. Although both Japanese merchant shipping and air
transportation proved inadequate for the defense and trade of
the newly won empire in the South Seas, the Japanese Army
and the Dai Nippon Airways were able to maintain over
45,000 route miles from Tokyo to Manchoukuo, North China,
Indo-China, Thailand, Malaya, Burma, Java, Sumatra and
New Guinea.

In the principal belligerent countries, the war developed
enormous aircraft industries, engaged in the manufacture of
both combat and transport planes. By 1943, the Uniÿted States
had created a twenty-billion dollar industry employing over
two million person's. American factories which had built
6,315 planes in 1939, turned out 85,919 planes in 1943. By
December, 1943, aircraft production had reached over nine
thousand planes a month. Plans of the War Production Board
called for ,the manufacture of over 100,000 planes in the year
1944. Although the aircraft production in Britain, Soviet
Russia, Germany and Japan was far less in magnitude than
the American output, nevertheless production in each case
reached huge proportions.
The existence of large-scale aircraft production in the principal belligerent countries and the extensive and varied use
made of aircraft during the war have turned attention to the
position of aviation in the post-war era. The press and trade
journals have contained many arguments for the expansion
of both domestic and foreign air transport as soon as hostilities
are terminated. Demands for the expansion of air navigation
have frequently been voiced in the United States Congress
and in the British Parliament. Such expansion, it is said,
would maintain a part of the huge aircraft industry crea.ted
in war time and would give employment to thousands of
workers who would otherwise be thrown into the army of
unemployed. In the case of Britain, this aerial development
would hold the British Commonwea]th of Nations in closer
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bonds. In the case of the United States, it would extend
American influence in the interest (it is hoped) of peace and
justice. At the same time it may be expected that the USSR,
France, the Netherlands, Belgium, Norway and Sweden will
seek to expand their air traffic, while the new regimes !n Germany, Italy and Japan will desire to do likewise.
In 1943, the American aircraft industry produced 15,000
transport planes. Some of the new types have been designed
with a view to conversion to commercial planes immediately
after hostilities cease. For instance, the Douglas C-54, (Skymaster) developed from the DC-4, is a four-engined long-range
cargo transport, capable of carrying a box-car load of cargo

or seventy passengers. After the war, both the Douglas C-54
and the Douglas C-47 (Skytrain) will be available in great
numbers for profiÿtable trans-ocean flights. The same is true

of the Boeing 307 (Stratoliner) and the Boeing 314 (Clipper)
as well as the Consolidated Vultee C-87 which carried Prime
Minister Churchill to several famous conferences and Wendell
Willkie on his globe-encircling tour.
British aviation has not produced such quantities of transport planes, but the record of types is impressive, and includes
the Avro York, a commercialized version of the Lancaster
bomber. The Russians have developed the huge Toupolev
L-760. The Germans have the six-engined Messerschmitt

Me-323, already mentioned, as well as the Junkers Ju-290
and the Blohm-Voss BV-222. In Japan, the Mitsubishi M,C-20
is a model of the American Douglas D,C-2.
To Great Britain, air transport has ÿbecome one of the
crucial problems of the post-war world. In the words of Sir
Archibald Sinclair (Secretary of State for Air), before the
House of Commons, "After the war we shall be one of two

things: either we shall be a small island of 45 million people
in a world dominated by the great United States of America,
with 130 million, and ,the great Soviet Union with a population .which may reach up to 200 million--either we shall be in
that position or we shall be in the center of a great Empire
which will ,be ,bound together by our air routes, with all the
business of the Empire greatly simplified ÿby the fact that our
ministers and other high officials will be able to move rapidly
and easily from one part of that Empire to another." In other
words, what sea power has meant to Britain in the past four
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centuries, air power must mean to Britain in the twentieth

ANALYSIS

century.

In September, 1943, the energetic Lord Beaverbrook was
brought into the British Cabinet, as Lord Privy Seal, for the
purpose of developing a post-war air policy for the Empire.
Already the British Overseas Airways Corporation had been
placed under the direction of two aggressive businessmen,
Lord Knollys and Brigadier-General A. C. Critchley, with
the intention of promoting British air transportation in the
post-war era as well as expediting the movement of troops and

military supplies during the war.
Some British planners have proposed that the BOAC should
.become the "chosen instrument" not merely of Britain but

also of all the Dominions, linking the Empire in a uniform

It is difficult to formulate the issues involved in post-war
international aviation without repetition and over-lapping.
Every problem of air transportation cuts across the military,
political, legal, commercial and economic life of a state.
Every one of these problems relates to national and international policies tha,t may be common to several of the problems.

1.

MILITARY AND COMMERCIAL AVIATION

(1) Should national and international policies for commercial aviation be adopted without relation to military aviation ?

net of airlines. At any rate, in October, 1943, Lord Beaverbrook presided over a London conference of representatives

To this question, the answer of pacifism is an unqualified
yes. It is admit,tedly possible to separate military and com-

of Britain and the Dominions which sought to discover a
means for giving unity to an Empire air policy. The conference showed that Australia, Canada, South Africa and
India were not too eager to submerge themselves in an imperial

mercial aviation. Pacifism would not merely separate the

air system. At the time there was unanimous agreement

"that the international air transport authority should be
intimately associated with and responsible to any United Nations security organization which might be established."
Both in the United States and throughout the British
Empire there was considerable sentiment in favor of calling
an international conference on aviation. Shortly after the
Quebec Conference, in September, 1943, President Roosevelt
in,timated that he and Prime Minister Churchill had come to
an agreement to hold at some future date a conference on air

policy. In the meantime, the problem was being studied in
the American Government. On April 2, 1943, by presidential
,order, an Interdepartmental Committee on International Avia-

tion was established for the purpose of advising the Secretary
of State on international air policy. Under the chairmanship
of Assistant Secretary of State Adolph A. Berle, the Departments of State, War, Navy and Commerce together with the
Civil Aeronautics Board were represented in the Committee.
Thereafter, the recommendations of this body principally
guided the international air policy of the Washington Government.

two functions and organizations but also would abolish all
military aviation as one of the measures for promoting good-

will and peace among nations. It should be added that jurists
like Gerhart Niemeyer, who maintain that peace can be
obtained only by the substitution of the functional in place
of the moral basis for international law, apply the functional
concept to international air rivalries as well as to other fields
of competition. They make much of the Anglo-American
Agreement of 1938 to engage in a joint administration of the
small Pacific islands of Canton and Enderbury as air bases
on trans-Pacific air routes. 1

The pacifist view is generally considered so remote from
reality that it is ignored in almost all scientific and political
discussions of the problem of in,ternational air navigation.
Nevertheless, in regard to the Agreement of 1938 over the two
Pacific islands, in support of the opposite view, it may be said
that the United States and Great Britain are law-abiding and
friendly states and may well contemplate international problems from the functional viewpoint. Such agreements as the
Canton-Enderbury arrangement undoubtedly make for peace

and should be promoted. But they do not warrant the immediate abandonment of military aviation, especially in an
era when Fascist and Nazi-minded governmen,ts can come as
x See Niemeyer, Law 147ithout Force (Princeton, 1941), p. 233-ÿ2,38.
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near to destroying the peace of the entire world as the Axis
powers did in World War II.
The Atlantic Charter, by virtue of the United Nations
Declaration of January 1, 1942, has become the basic guide

9

This international agreement makes it clear that the United
Nations expect not only to destroy the military machines of
the Axis powers btÿt also to maintain a monopoly of weapons
for a considerable period following the cessation of hostilities.

air police in the post-war era. Accepting the assumption that
peace and justice can now be secured only by the use of force,
the Vice-President proposed that an international air corps
be created under the direction of a World Council which
would ,be the chief administrative organ in a global democracy.
Such a force, he said, would be the most efficient and least
costly means of safe-guarding the peace of the world. An
international financial agency, he held, should build international airports in all countries for the use of the world air

The regulation of armaments after the war, even among the

police. There was no reason, in the view of the Vice-President,

victorious Allies, has been solemnly promised, both in the
Atlantic Charter and the Joint Four-Nation Declaration of
Moscow (Oc.tober 30, 1943). But no time-table for reduction

why these international airports should not be used for peace-

for the reconstruction of the peace in the post-war world.

of armaments has been guaranteed. Accordingly, it is assumed

by each of the Big Four (United States, Great Britain, Soviet
Russia and China) that air power will be maintained by each
state in the post-war era as a measure of national and international self-defense.

In view of these facts, it is said, no state can afford to
separate commercial from military aviation. The grant of
unlimited flight by foreign commercial planes over the territory of a state gives experience to foreign pilots who may
serve an enemy state in time of war in invading the state
whose air space has thus been used by them. Such flights,
even if permitted with restrictions, must have compensation
in the form of reciprocal rights over the territory of other
states. Again, it is argued that the domestic aircraft industry
must be encouraged in order that the country shall be prepared
with factories and techniques in case of war. At the same
time, the expansion of airlines into foreign countries must be
encouraged in order to promote national prestige and influence
which, the proponents of each country claim, will make for
peace and avoidance of war. Thus, it is concluded, interna-

tional aviation should not be divorced from national policy.
In other words, there is a national interest in maximizing the
manufacture of aircraft and the extension of airlines in world
commerce.

(2) Is an international air police force feasible and desirable ?
In December, 1943, Vice-President Henry A. Wallace, in a
nation-wide radio broadcast, proposed the creation of a world

ful commerce as well as for police enforcement.

The Wallace proposal has been roundly praised as the
logical outcome of the Atlantic Charter. It has also been
severely condemned as visionary and impractical. Some ob-

servers have claimed that the semblance of an international
police air force will be maintained by the victorious Allies in
the neighborhood of Germany, Japan, Italy and the lesser
Axis powers after the war. This air force might logically be
developed into a world police force in case the United Nations
are successful in creating and maintaining a World Council
as successor to the League of Nations.1

(3) Should the strategic air bases acquired in World War
1I be placed under national or international control?
The problem of the strategic air bases is closely related to
that of an international air police force. In Fÿbruary, 1943,
Secretary of the Navy Frank Knox recommended to the
Committee on Foreign Affairs of the House of Representatives
that the United States obtain control of a considerable number
of Pacific air bases as a safeguard against another Japanese
war of aggression. He also insisted that the Uni, ted States
retain possession of the Japanese mandated islands after the
war. The statements of Secretary Knox were followed by
demands in the press and Congress for the acquisition of all
of these strategic bases.

The argument in favor of national ownership and control
of strategic bases asserts : (1) that the United States has spent
many brave lives of her citizens and much public treasure in
the conquesÿt of these bases and is thereby entitled to re,tain
possession of them, (2) that the danger of a recrudescence of
totalitarian warfare is too real to permitthe relinquishment
i A more complete discussion is scheduled for Problem XVIII.
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of these gains, and (3) that the realization of a system of
international security is too remote to warrant the abandonment of these outposts of Ameri.can defense. It is also con-

is touched by the sea. 1 By analogy, then, they contend that
the rules of international law appertaining to the high seas
should also apply to the air space above states. Paramount
among these rules of maritime law is the well-known right of
innocent passage through the marginal waters along the coasts
of maritime states, under which ships of every sÿatc enjoy
a right of transit.
The analogy between freedom of the air and freedom of

tended that even in case of the inauguration of an international
air police force it would be wise for the United States to hold
air bases in the Pacific and Atlantic areas as a double check on
totalitarian aggression in the future.
Advocates for complete international collaboration in air
power point to the fact that the problem of American air
bases, especially in ,the Pacific area, is in,timately related to
that of British, Dutch and Russian bases and the future of

the seas, however, is not complete. The aircraft of all nations
are as free to navigate the air space above the high seas as
are ships to cross and recro.ss the ocean and to ply these waters
beyond the three-mile limit. Over the land, however, outside

such outposts as Gibraltar, Aden, Formosa, Hong Kong,
Singapore and Soerabaja. Under the agreement with General-

some state. On the high seas, foreign vessels are not neces-

issimo Chiang Kai-shek at Cairo, in November, 1943, Formosa
as well as Manchuria and the Pescadores, when taken from

the Japanese intruders, will be restored to the Republic of
China. If there is to be any complete or partial liquidation
of British, Dutch, French and Portuguese imperialism in the
Orient, America, too, must sacrifice strategic advantages in

the Pacific area. I.t is true that the United States is pledged
to recognize the independence of the Philippine Conlmonwealth. But American participation in the dissolution of
empire in the Orient must go further than this. Internationalization of strategic air bases comports with the non-aggres.sion

promise of the Atlantic Charter. At the same time this selfdenying policy does not involve a surrender of international
security.

the polar zones, every aircraft is within the jurisdiction of
sarily in close contact with the interior nor even with the
littoral of any state, whereas in air transit, aircraft ordinarily
fly not more than five miles above the subjacent territory,
which may be observed and photographed. The right of innocent passage in maritime law includes the right of foreign
vessels to traverse the marginal wa,ters (within the three-mile

limit) and to enter the ports of the state, but it does not
include the right to use all the navigable rivers and lakes of
a state. An analogous right of innocent passage in air law

would include the right of transit through the air space over
the interior of a state as well as along the sea coast. It would

imply also the right of landing within the territory of the
state.

nized principle in international law that the high seas are open

Strictly speaking, the concept of freedom of the air as used
in air law implies four classes of legal rights. (1) The righ.t
of innocent passage is merely the freedom granted to fly
through the air space of a s,tate without landing anywhere on
the subjacent territory. (2) The right of emergency landings
entails permission to land aircraft which, because of engine
trouble, lack of fuel or other cause, are in distress. (3) The
right of service landings confers the privilege of ÿounding a
plane whenever desirable for fuel and repairs. Finally, (4)
the right of commercial landings covers the grounding of air-

and free to the use of all nations.

liners to discharge or take on passengers, mail, express and

2.

FREEDOM OF THE AIR

(1) Is Jreedom of the air comparable to freedom of the seas?
In the broadest aspect, freedom of the air means the right
of all nations to use the air space above the territory of any
or all states for peaceful navigation. Some writers on inter-

national control of aviation have proposed that freedom of
the air is comparable to freedom of the seas--the well recog-

This concept was a favorite theme of French jurists at the
turn of the century. According to Henry-Coiiannier and

others, the surface of a state is covered or bordered by the
atmosphere in identically the same manner in which its littoral

freight.
1Compare ttenryÿCoi_iannler, Elÿments Crÿateurs du Droit Adrÿen (Paris, 1929),
p. 101-14.5. .See also Paul Fauchille, Traitd du Droiÿ Internatioual Public (Paris,
lY23,19125), VoI. I, see. 581.
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The right of commercial landings under air law is of three
kinds. (1) The right of terminal landings includes simply
the privilege accorded to foreign planes to discharge or take
on passengers and freight for interstate flights that terminate
or 'begin at a particular airport in ,that state. (2) The right
of through trafic permits the discharge and acceptance of
passengers and freight by foreign aircraft on inter-state flights
originating and terminating entirely outside the country in
question but only in case such passengers and freight are
bound for a foreign airport. (3) Cabotage is the right of
engaging in intra-state air traffic, whereby a foreign airplane
is permitted to carry passengers and freight between airports
within the territory of a particular state.

A modification of the principle of complete freedom of the
air has been proposed by American officials, including L. Welch
Pogue, chairman of the Civil Aeronautics Board.1 It has

(2) Should the air space over states be internationalized ?

mercial outlets in various countries. The right to maintain
commercial outlets (to discharge and take on passengers and
cargo) would be subject to special negotiation between the

Supporters of the so-called freedom of the air have con-

tended that the adoption of this principle of law would promote the peace and commerce of the entire world. 1 Op-

ponents have held that it conflicts with the rule of national
sovereignty and jeopardizes important national interests, espe-

cially that of security. The controversy was partly resolved
by the adoption of the Air Navigation Convention of 1919
which recognized: (I) the principle of the full and absolute
sovereignty of each state over the air above its territories and
territorial waters, carrying with it the right to exclude foreign
aircraft, and (2) the right of each state to impose its jurisdiction over the air above its territory and territorial waters.

Under a world federation of states, freedom of the air would
necessarily emerge as a universal rule of law. On the other

hand, if the principle of national sovereignty is employed in
the reconstruction of world peace, that principle will still call
for full national jurisdiction over the air space of each state.
The Moscow Pact and the Connally Resolution clearly imply
that the latter and not the former system will prevail in the
post-war world. This does not mean that a large degree of

so-called freedom of the air may not be attained by gradual
extension of reciprocal air rights. Even under the principle
of national sovereignty, the general extension of the rights of
innocent passage and commercial landings may bring a wide
measure of interstate co-operation in the field of international
air traffic.
L For a summary of Chese arguments, see Kenneth Colegrove, International Control
of Aviation (Boston, 1930ÿ), p. 4-9.

also been supported by seventeen of the nineteen American

airlines. This principle, known as ]reedom o] commercial air
transit, draws a distinction between commercial air transit

and commercial outlet. The former right includes merely
innocent passage plus the privilege to land when ships are in
distress and to refuel. The latter right includes the additional
privilege of making commercial landings. Freedom of commercial air transit calls for a general agreement among states

permitting the non-military transport planes of any state to
cross the domains of all other countries en route to their com-

two states concerned.

If the principle of freedom of commercial air transit were
universally accepted, air powers would need to negotiate agree-

ments only with states within whose territories they desire to
obtain commercial outlets. For instance, in establishing a

British airline from Cairo to Chungking, it would be necessary
for Britain to negotiate for commercial outlets in Egypt and
China, but tedious negotiations for permission to fly over such
countries as Iraq and Iran would be eliminated. By the same
token, it would not be necessary for the United States or
Soviet Russia to secure the consent of Canada, Denmark

(Greenland), Norway, Sweden and Finland to establish an
air route between New York and Moscow via the Polar region.

The principle of freedom of commercial air transit would
redound to the advantage of the great air powers like the
United States, Great Britain and the Netherlands. To the
United States, it would be particularly useful in case of an
extensive development of domestic airlines in Latin American
countries in competition with United States airlines and their
subsidiaries in this area. Small states, without air facilities,
would benefit in the event that such a system tended to lessen the danger of war and to promote the peace of the world.
Again, small states could obtain for their citizens the opportunity to use the facilities of long-distance air services by offerx See his "What is Freedom of the Air?" in the Nation's Business (1943), Vol.
XXXI, p. 90. Compare American Aviation Daily (Washington, D. C.), May 20,
and June 9, 194ÿ8.
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ing to the international airlines the right of commercial outlets
in their respective domains. Whether the USSR will support the principle of commercial air transit will depend in part
upon the intention of Soviet Russia to promote or to forego
the development of foreign traffic by its own airlines.
In opposition to the principle of freedom of commercial
air transit, it is said that the adoption of this rule of law would
permit potential enemies to gain military information regarding their possible victims of aggression. For instance, the rule
would require the United States to permit foreign airlines
to fly over all parts (save fortified areas) of its continental
territory including Alaska, and over Hawaii, Puerto Rico and
the Panama Canal Zone. The experience gained by foreign
pilots through such flights would be useful to the enemy in
case of a military invasion of this country.
(3) Are reciprocal agreements preferable to non-reciprocal
agreements ?

In the past two decades, great air powers have extended
their foreign airlines by ÿboth reciprocal and non-reciprocal air
agreements. The United States, Great Britain, Germany,
France and other air powers have followed a consistent policy
in this respect. From undeveloped states, like Cuba, Brazil
and Argentina, they have permitted their air companies to
obtain non-reciprocal agreements allowing the entrance of

their air lines into such countries without the extension of
reciprocal privileges to the states equipped with air facilities.
For example, in 1928, Pan American Airways, a United States
corporation, secured a franchise from the government of Cuba

to operate an air route from Miami to Habana without a reciprocal privilege being granted to a Cuban air line to enter the
United States. Similar franchises were obtained from many
other Latin American countries, although entrance into several
countries like Brazil was secured through local subsidiary companies owned and controlled by the parent company under a
foreign flag. German, French and British airlines followed this
same procedure in opening and developing their airlines in
Latin America.

Airlines are able to obtain aerial privileges in states with
equally developed air systems only by means of reciprocal
agreements. In 1920, Great Britain and France signed a
bilateral agreement granting reciprocal privileges for air serv-

ices between the two countries. In 1935, by an exchange of
notes between the United States, Great Britain, Canada and
Eire, permission was granted for the simultaneous operation
of twice-a-week air services by an American company and by

the Imperial Airways (British owned) between the United
States and Great Britain, with landing rights in the United
States, Canada, Newfoundland, Eire, Bermuda and Great
Britain. In 1939, the United States and France signed an air
agreement for mutual privileges on a trans-Atlantic route. In
the same year, a Canadian-American arrangement was nego-

tiated whereby international air services between the two countries were permitted on a reciprocal basis. All these agreements
were made by states which would under no conditions permit a
foreign airline to enter their territory without receiving a grant
of similar rights on the part of the second state.
It is sometimes said that self-respecting nations, no matter
how small, will not grant franchises to foreign airlines without
the receipt of reciprocal rights from the second party to the
aÿeement. In reply, air experts have claimed that most

Latin American countries are in no position to use reciprocal
air rights even if granted by the great air powers. Moreover
there lurks the danger that the rights secured by small countries might be exploited by foreign capital to dilute the position of the United States or any other country that purchased
the privilege of flying planes in a small country by a grant of
reciprocal rights within its own territory. The conflict of
interests latent here has partly been resolved by the practice
of Brazil and other Latin-American countries of restricting
internal airlines to domestic companies although permitting
the capital stock of such companies to be held by foreign
airlines.

(4) Should the United States insist on the acquisition of
commercial control over the air bases buil.t by Lend-Lease or

other American Junds in ]oreign countries during the present
war ?

In, October, 1943, after the return of Senators Russell
Brewster, Chandler, Lodge and Mead from a world tour of the
war areas it was proposed that Congress immediately determine whether the United States should have post-war rights
to the airfields that it had built in foreign countries in order
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to expedite the war effort.1. The argument for this policy is
to the effect that these air bases have been constructed by the
use of Lend-Lease funds or by American forces at the tax-

payers' expense. It follows therefore that the United States
can not afford to relinquish control of these bases to countries
whose air systems will soon ÿbecome commercial rivals of
American airlines.

On the other side, air experts have pointed to the fact that
the construction of air bases, both military and civil, by a foreign power involves the delicate question of sovereignty which
is such a dear attribute of the modern state. No self-respect-

ing nation today will long tolerate in time of peace the
existence of foreign-owned air bases on its territory. The very
existence of these bases invites foreign invasion and domination. Continuance of American control of foreign air bases

for commercial use involves the problem of reciprocal aerial
rights. Some small states may be content to grant the right
of operation and use of air bases without insisting on reciprocal
privileges in the territory of the recipient power. We can expect, however, that most states will be loath to grant non-

reciprocal franchises. At the same time, the United States
will hesitate to grant reciprocal rights to small states which
might permit foreign capital to exploit these rights on American territory.

Thus, in the case of first and second rate powers possessing
American-built air bases, it can be argued that unless the
United States is willing to grant reciprocal rights on its own
territory, it should forego the ambition to control air bases
which it has constructed in Europe, Latin America, Africa
and Asia for war purposes. Finally, it should be said that the
relinquishment of American possession of American-built air
bases in foreign lands does not imply that American aircraft
will not make use of the bases in the post-war era. This use,

however, will be conditioned by the bipartite agreements between the United States and the various Allied states. Most
of these agreements necessarily will be reciprocal in nature.
(5) How Jar should reciprocal rights extend in the field of
air transportation ?
As already inferred, reciprocal rights in aerial traffic may
include any or all of the following: (1) innocent passage,
a See New York Times, Octaber 8, 1943. Compare Congressional Record, September
30, 1948.

(2) emergency landings, (3) service landings and (4) commercial landings. In turn, commercial landings may include:
(1) through traffic only; (2) embarcation and discharge of
passengers and freight to or from foreign countries, and
(3) cabotage or traffic wholly within the state.
Ordinarily, airlines engaged in foreign commerce seek to
obtain all seven of the rights above enumerated. In some
Latin-American countries, Pan American Airways has enjoyed
virtually every one of the seven privileges. Although Brazil,
for instance, restricted cabotage to national aviation com-

panies, Pan American Airways really enjoyed this privilege
through its subsidiary, Panair do Brazil, which was under the
Brazilian flag although all of its capital stock was owned by
the American corporation.

The advocates of complete freedom of the air propose a
universal adoption of all seven privileges as a preliminary step
to the abolition of sovereignty over the air space now possessed
and asserted by the subjacent state. Other experts demand a
restriction upon reciprocal privileges. It is true that many
experts in a powerful state like the United States favor the
acquisition of franchises from small states conferring all seven
privileges upon American airlines while they propose only a
limited grant of privileges on the part of the United States.
The problem offers other aspects when two states of more
equal resources and organization seek to co-operate in the

development of air traffic. To illustrate the question as it
confronts the United States and Canada, we may consider a
Canadian air route from Montreal to Mexico City. The degrees of American-Canadian co-operation might then be ex-

pressed as follows. (1) The United States might permit the
Canadian plane to fly over the United States from Montreal to
Mexico City without landing, save perhaps in an emergency.
(2) It might permit the Canadian plane to fly, say to Chicago,
but no further, and there discharge passengers from Montreal
and take on passengers for a return trip to Montreal. (3) It
might permit the Canadian plane to land at Chicago and
Brownsville en route to Mexico City rbut only for fueling and
repair and not to discharge and embark passengers. (4) It
might permit the Canadian plane to land at Chicago to discharge passengers from Montreal and take on passengers for

Mexico City and repeat the process at Brownsville, ,but without permitting the discharge of Chicago passengers at Browns-
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ville. (5) Finally, the United States might permit the Canadian plane to take on passengers at Chicago for Brownsville
as well as for Mexico City. Under the fourth option, the
United States would permit Canadian airlines to engage in
international air commerce in our air space but would forbid
Canadian competition in domestic traffic. Under the fifth
option, Canadian airlines would be permitted to compete with

porations, which, however, operate under strict governmental

American domestic airlines over domestic routes.

sary or desirable to create a monopoly. Government owner-

From the standpoint of the American passenger, the fifth
option may seem preferable. If the time schedule, safety,
speed and comfort of the Canadian plane are superior to the
domestic plane, he may resent government control that denies
him the use of the competing plane. On the other hand, there
are national objections to the operation of public utilities by
foreign companies. The regulation of rates, safety appliances,
licenses and social security as well as the imposition of taxes
is complicated enough in the case of domestic companies in the
field of public utilities. The regulation of foreign companies
in the same field is even more involved.

ship eliminates cut-throat and wasteful competition. It avoids
the necessity for subsidies. Finally, it permits elaborate plans
for the conversion of personnel and materiel to military use

3.

PUBLIC VERSUS PRIVATE ENTERPRISE

(1) Is public ownership o] airlines pre]erable to private
enterprise in either domestic or ]oreign air transportation ?
A decision on the question of pu'blic versus private ownership of domestic airlines must logically precede the adoption
of any policy of air monopoly. That ,both problems overlap
each other can easily be seen when the categories include
the following patterns of air control and operations: (1) an
international public chosen instrument, or a single interna-

regulation; and (7) the absence of any chosen instruments,
with complete freedom of air competition and only a minimum
of governmental regulation.

In defense of government ownership of airlines it is frequently said that such ownership forestalls political cr!ticism
in case the industry in the hands of government finds it neces-

in time of war.

On behalf of private enterprise it is claimed that such ownership gives greater efficiency in operation, with lower costs and
consequently lower rates charged for the services rendered.

There is less red tape, greater flexibility, and more initiative in

l

developing new types and routes. Again, when seeking cabo-

tage privileges, private corporations can resort to the use of
subsidiary companies, a device not suitable for governmentowned airlines.

On the question of government ownership versus private
enterprise in the field of foreign air traffÉc, the British and
the American policies are now diametrically opposed. In the
early twenties private enterprise in Britain pioneered the air
service between London and Paris and later over the Empire.

But subsidized French competition forced the British companies into bankruptcy. Britain then resorted to subsidies
and finally to the chosen instrument. The Imperial Airways
was given a monopoly of Empire routes and the British Airways the monopoly of routes into Europe. In 1939, the Gov-

tional airline owned by and operated for all the participating

ernment acquired the stock of these two companies and com-

governments; (2) a public chosen instrument, or a govern-

bined them in the BOAC, a government monopoly resembling
the British Broadcasting Company which has been dubbed a
"halfway house between socialism and private enterprise." The
Government determines the policy but leaves the operations
of BOAC in the hands of businessmen.
In America, in sharp contrast, President Roosevelt, the New
Deal architect, stands for private ownership of airlines and

ment-owned airline enjoying a monopoly of foreign transportation so far as the parent state is concerned ; (3) several public
chosen instruments, or government-owned airlines permitted to
compete in foreign air commerce or else to operate each one in

a prescribed foreign zone; (4) a private chosen instrument or
a non-public airline which is permitted a monopoly of foreign
air commerce; (5) several private chosen instruments, or

several non-public airlines which are permitted to operate in
separate zones in foreign air commerce; (6) chosen instruments under private enterprise, or government selected air cor-

competition for air business.1. He even favors, in line with

the State Department, a vague "freedom of the air." This
t New York Ti,nes, October 1, 1943, p. 1.
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goes for the Army Air Force, too. In June, General H. H.

Arnold informed airline executives that the Army had no expectation of operating the Air Transport Command over its
world-wide routes after the end of the war. In October, the

Chamber of Commerce of the United States, in a formal statement of policy on international transport, supported the policy
of private ownership and operation of airlines.

expanded into the Pacific area, and in 1939 opened the transAtlantic service to Marseille already described.
Recently the position of Pan American Airways as a chosen
instrument has been challenged .by the American Export Airlines (owned by a shipping company, the American Export
Lines). In 1940, this airline, on application to the Civil
Aeronautics Board, received certificates to operate trans-Atlan-

tic lines to Lisbon in direct competition with Pan American

4.

AIR MONOPOLY

(1) Is a national monopoly preferable to domestic competition in foreign air traffic ?
European practice has tended to place foreign aviation in the
hands of national monopolies. In 1924, the British Government compelled the amalgamation of several British air
companies into Imperial Airways. While almost the entire
stock remained in private hands, the new company became the
chosen instrument and was given a monopoly of overseas air
transport. In 1935, a second chosen instrument, the British

Airways. The Portugal route, however, was not flown by the

American Export Airlines when the company failed to obtain
an American mail subsidy. In 1942, the airline received a
certificate to fly the North Atlantic to Foynes in Eire and a
commercial service was then opened.

The monopoly of Pan American Airways was again challenged when in April, 1943, the Civil Aeronautics Board
granted certificates to the Dutch KLM and the Cuban Expresso Aereo Inter-Americano to fly routes from the Carib-

Overseas Airways, was granted a monopoly of air traffic into
Europe, while the Imperial Airways continued to serve the

bean area into Miami. By this time it was clear that the
policy of the State Department had 'become almost the reverse
of that of the Post Office Department in the previous decade.
The new policy looked toward the abandonment of the chosen

Empire. In 1926, the German Government caused the coin-

instrument, the restriction of air monopolies, and the exten-

bination of two German airlines into the Deutsche Lufthansa
which then enjoyed a monopoly of the German-flag foreign
air transport. In 1933, France brought about a combination
of French lines into Air France.
When American aviation entered into foreign competition
in 1927, the United States Government deliberately adopted
the policy of the chosen instrument. Among seventeen bidders,
the Post Office Department awarded six out of seven of the

sion of reciprocal rights with other air powers.
Encouraged by the new policy of the State Department, in
July, 1943, sixteen American commercial airlines issued a fivepoint statement on international air transport calling for free
competition and world-wide freedom of transit in peaceful
flight, and for private ownership of American aviation backed
by governmental support in the acquisition of commercial

foreign air mail contracts to one company, Pan American Air-

of the sixteen airlines that expressed this opinion.
The question of national unification versus domestic competition in foreign air traffic has become a highly controversial
question in the United States. On behalf of the unification of

ways. Although bitterly criticised for this favoritism, the
Post Office Department held that Pan American Airways was
more adequately equipped for service in Latin America than
any of its rivals. It also believed that United States prestige
in Latin America would be better promoted by a monopoly
rather than by irresponsible competition. Pan American Airways fully justified this confidence in its reliability. It developed a large system of airlines in Latin America in competition with German, British, French and Dutch lines, without
losing the good-will of our southern neighbors. In 1935, it

outlets.1 Needless to say, Pan American Airways was not one

American airlines in a single enterprise for international com-

petition it is argued that this method offers an advantage in
securing franchises on a non-reciprocal rather than a reciprocal
basis. If several American companies seek a franchise from a
Latin American or European country, its government will bar-

gain one company against the other, forcing the competing
1 ISee the New York Tÿme$, July 15, 1948, p. 1.
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companies to undertake agreements that may be difficult to
perform. Under such circumstances, it will be difficult for
the United States Government to render effective aid to any
of the negotiating airlines. Even when seeking for commercial
outlets with countries on a reciprocal ,basis, lack of a national
monopoly will prove to be a handicap through complications
arising from the conflicting applications of several airlines.
Again, it is said that in the post-war organization of air
transport by the great air powers, single companies will lack
the prestige and resources required to take advantage of every
arrangement regarding rates, schedules and air bases. If international cartels should prove to be a menace to American

competition in foreign aviation, unification of American airlines would be the most adequate means of overcoming that
danger. Finally, a national monopoly will avoid duplication
of facilities and personnel and will thus reduce the cost of
services. This will lead to lower passenger and freight rates.
In support of domestic competition in foreign air transportation and in opposition to unification of airlines, the United
States Chamber of Commerce has argued that monopolies tend
to be followed 'by government ownership and operation. In
other words, monopoly is a long stride on the road to the abandonment of "free enterprise." British experience has shown

how easily monopoly leads to government ownership, and it
is said that American aviation would go the same way under
any system of national unification. This view does not repu-

diate government regulation and active promotion of American
aviation interests in foreign countries, especially in the matter
of obtaining commercial outlets abroad. On the contrary, it
holds that there should be a continuation of government control by certificates of public convenience and necessity in
order to avoid destructive competition. Moreover, generous

subsidies should be paid by the government in the form of air
mail contracts.

(2) Are international air cartels pre/erable to unlimited
competition ?
A cartel is generally understood to mean a combination or
agreement, national or international in scope, in which the
members, either corporations, associations or governments,
seek to control one or more phases of the production, dis-

tribution and sale of some commodity. The term is applied also

to agreements for the control of routes, terminals, schedules
and rates of transportation, whether by land, sea or air.

For example, Deruluft (Deutsch-Russische Luftverkehrs
Gesellschaft), an air company founded in 1921, in which
German interests and the Soviet Government held equal shares,
was a cartel in the field of international transportation. Deru-

luft not only pioneered but also monopolized the air traffic
between Berlin and Moscow. Again, the agreement of 1935
between Pan American Airways and the Imperial Airways
regarding trans-Atlantic services has correctly been called a
cartel ÿby the American press. As a result of this agreement,
both the American and British companies began services in
1939 over an identical North Atlantic route between New York
and Southampton. These services were mutually abandoned,

after the outbreak of World War II in September, 1939, when
the Neutrality Act of the United States barred American airlines from operating in war zones.

It has been said that an international cartel in transportation as in manufacturing offers opportunities for defeating
the public interest and for gouging the citizens of all states
wherein the cartel operates. During World War II, the disclosure of the agreements of the Standard Oil Company of
New Jersey with the I. G. Farbenindustrie (Interessen
Gemeinschaft Farbenindustrie Aktiengesellschaft) has given
all international cartels a bad name.
Obviously the monopolistic features of cartels are in restraint
of free competition. Even so, cartels in international air
traffic are often the inevitable outcome of the system of reciprocal agreements between states regarding air rights in each
other's countries. For instance, both Pan American Airways

and the Imperial Airways, after the acquisition of reciprocal
rights for commercial landings in the United-States and Great
Britain, expected to share equally in the air traffic between
New York and Southampton. Likewise, equality of participation was the principle that underlay the German-Soviet arrangement in 1921. Today it is doubtful whether reciprocal
agreements between great air powers can be obtained on any
other basis than some formula of share-and-share-alike:

On behalf of international cartels it is also asserted that
these associations can be regulated in the public interest by
the vigilance of one or both governments under whose laws
the airlines operate. Finally, it is claimed that air cartels at
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least can mitigate some of the disadvantages suffered by airlines under the flags of countries which grudgingly subsidize
air transport, in competition with airlines heavily subsidized
by the country whose flag they carry.

stance, the terminal airports of Pan American Airways in the

(3) Should steamship companies be allowed to engage in air
transportation ?

The reason for this differentiation between domestic and
foreign service in the period of 1919-1939 was sound. Pilots
should be familiar with the routes over which they fly. Thus,
in the pioneering stage of aviation, the extension of domestic

The application of the Grace Line for a certificate to
operate airlines between the United States and Latin American states has raised the question of the desirability of
permitting shipping concerns to engage in air as well as sea
transportation. In 1929, Pan American Airways joined W. R.
Grace & Company, a concern operating steamships on the west
coast of South America, in forming Pan American-Grace Air-

ways, whose capital stock was divided equally between the
two parent companies. The application of the Grace Line in
1943 for an air service of its own looked toward the termination of this amicable alliance. It is being warmly contested by
Pan American Airways before the Civil Aeronautics Board.
O'n behalf of the steamship company it is said that a combined steamship and airline service permits adjustments in
traveling schedules that conduce to the convenience of passengers. For instance, a New York businessman may desire to

travel leisurely by boat from Miami to Rio de Janeiro, and
later to hasten home by airline. A steamship company operating an airline can sell him a round-trip ticket both ways and
give him priority on its airline. On behalf of the. independent
airline, the reply is made that such competition places the airline in an unfair position. Furthermore, the right to operate
both sealines and airlines is a step toward a monopoly in transportation that may injure the public interest. Such a combination tends to eliminate competition that ought to promote
greater safety and speed and better timing of services.
(4) To what extent and under what conditions should air
carriers engage in both domestic and international air trans-

portation ?
This is a problem whose answer will depend upon the national policy of each country. The policy of the United States
has been to limit its domestic airlines to routes over the North
American continent and to restrict airlines engaged in foreign
commerce to terminals near the borders and coasts. For in-

United States are Miami, New York, Brownsville, San Francisco and Seattle, and never an interior center like Chicago,

Pittsburgh, St. Louis or Salt Lake City.

lines into international lines or vice-versa would have added a
safety hazard to the operation of air carriers. It was also be-

lieved that the efficient administration of air traffic was best
promoted by specialization in either the domestic or the international fields of operation. Now that the pioneering period
of commercial aviation in the United States is passed, the case
for segregation of domestic and international operations is not
so strong. The experience of the Air Transport Command
gained from operations over both domestic and foreign routes
in World War II has shown that aviation as a cosmopolitan
service has come of age.

The sixteen American commercial airlines which favor the
opening of foreigÿ routes to companies hitherto limited to
domestic routes also hold that terminal airports for American
carriers should not be limited to the fringes of foreign countries. On the contrary, the commercial outlets should be
located at the foci of air traffic in each foreign country, whence
feeder lines in all directions can easily reach all parts of that
country. From the viewpoint of the passenger and shipper
this policy appears sound. But it must be remembered that
the right of access to commercial outlets in the interior of a
foreign air power will probably be acquired by American airlines only by means of reciprocal agreements whereby foreign
airlines will be granted commercial outlets in the interior of
the United States. In other words, if American airlines secure
a terminal at Moscow, it will be only when a Russian airline
is given a similar terminal at Chicago. As between great air
powers, a national policy that seeks commercial outlets in a
foreign country must be prepared to grant commercial outlets
in its own territories to foreign airlines.
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5.

GOVERNMENT SUBSIDIES

(1) Should government subsidies to airlines bc limited or

abolished ?
Governmental subsidies have played a prominent role in the
history of international air traffic. In the early twenties, the
British dream of permitting free enterprise to develop British
airplane service to the continent was destroyed by subsidized
French competition.

Subsidies to airlines became universal.

Even when Germany was in dire financial straits, Lufthansa
and the earlier German airlines were heavily subsidized. Some
undeveloped states like Brazil have actually given financial
assistance to subsidiaries of foreign airlines, as to Panair do
Brazil (a subsidiary of Pan American Airways) and to Syndicato Condor ( a subsidiary of the German Lufthansa).
Subsidies to airlines generally take the form of generous
contracts for carrying the mail. Outright payments of monies,
however, have not been uncommon. In Germany, the Zeppelin

air services were subsidized through government contributions
to the cost of construction of airships. An indirect public aid
has long been granted in almost all countries by national and
local governments through the establishment of airways and
airports, constructed and maintained at public expense.
In determining the amount of direct subsidies, some govern-

system, the carrying of air mail would be accomplished without direct loss to the federal government while the domestic
airlines would become self-supporting. The first objective
was attained, but not the second. Almost all domestic airlines
operated at a loss and headed toward bankruptcy.
As a result, Congress passed the Civil Aeronautics Act of
1938 which established a comprehensive system of regulation
of American air transportation, both domestic and foreign,
under a five-membered Civil Aeronautics Board.1 The Board
had power to issue certificates of public convenience and neces-

sity to all approved carriers engaged in air transportation and
to fix the rates of compensation for the carriage of air mail
over authorized routes. The need of assistance on the part of

the air carrier became one of the standards for determining
the rate to be charged for air mail carriage.
Although subsidies to transportation systems are not popular
in the United States, few objections to subsidies for airlines
are made in this country other than by persons who would
remove all transportation from private enterprise to government ownership. The argument in support of governmental

subsidies for airlines, beyond the pioneering stage when government aid may be imperative, is impressive. Air transporta-

tion, particularly in its international phases, is an instrument
of national policy. Air power increases the prestige of a state

ments have employed the principle of deficit covering. In

and helps to advertise its commercial products. It also pro-

other words, in the national interest, an airline is encouraged

motes its military defense in more ways than one. Thus it is
entitled tO public assistance in the same ratio that the service

to operate an air route by the grant of a subsidy that covers
the difference between revenue and cost of operation when the

is employed as an instrument of national policy. Again, subsidies are recommended as a ready means of government regu-

latter exceeds the former. Strictly speaking, the deficit covering principle does not permit a profit to an airline. It may,
however, be applied in a manner that will permit a certain
percentage of profit to the operating airline.
In the United States, air mail services were inaugurated
directly by the federal government. From 1918 to 1927, the

lation of the activities of airlines.
This does not imply that there are no unfortunate aspects
of governmental subsidies. The history of international air
traffic has shown that airlines without governmental subsidies
cannot compete successfully with foreign airlines that receive

Post Office Department operated its own air mail services.

heavy su'bsidies from the government whose flag they carry.

Under the Air Mail Act of 1925, air mail operations were
gradually transferred to private companies. Air mail carriage
contracts provided generous subsidies to these airlines. The
contracts were open to competitive bidding, but the Post Office
Department did not invariably award a contract to the lowest
bidder. It was hoped that under this contract mail carriage

At the same time, governmental subsidies are like national
armaments. The more one state arms, the more its neighbors
must arm in self defense. By the same token, the more one
government subsidizes its airlines in foreign service, the more
other governments must subsidize their competing airlines.
1This body was called the Civil Aeronautics Authority in the original Act.
name was changed in 1940.

The
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The vicious circle can attain fantastic size. This is, of course,
one of the dangers to be faced in post-war air transport.
General international agreement upon governmental subsi-

dies is difficult to attain. There are too many national interests involved in the problem. On the other hand, it is possible
that reciprocal agreements regarding commercial outlets will
gradually eliminate the danger of over-generous subsidies. On
the through route between New York and Paris, for instance,
probably only one American plane will be allowed to fly eastward to each French plane flying westward. And both Americ,ÿn and French planes will follow different timetables,
charge the same rates, and offer substantially the same services.

Reciprocity of commercial rights would tend to eliminate the
evils of governmental subsidies in countries which possess
well-developed airlines. It would not, however, remove the
unfortunate aspects of governmental subsidies in the case of

American, British, German or French airlines competing for
the patronage of Latin-Americans. For this problem no adequate solution has so far been offered.

6. THE ARCTIC ZONE
(1) Is it desirable and ]easible to obtain an international
agreement regarding air navigation in the Arctic zone?

northward to the North Pole from the shores of Norway, Finland, Soviet Russia, Alaska, Canada and Greenland-Iceland.
These sectors are to be considered as under the jurisdiction
respectively of Norway, Finland, the USSR, the United
States, Canada and Denmark. The decree of Soviet Russia
of April 15, 1926, proclaiming jurisdiction of all lands northward of its mainland (between 32o4'35'' East longitude and
168049'30'' west longitude) implies a tendency on the part
of the USSR toward acceptance of the sector principle.1
If the sector principle prevails, the air space of the entire
Polar region will no longer remain res nullius as the open
seas which are free to the passage of the ships of all nations.
It is indeed possible that the claim of one or more states to
exclusive jurisdiction of certain sectors of the Arctic region
may block the development of trans-Polar air navigation.
The solution may perhaps be found in an international conference under the auspices of the United Nations or else in
bilateral agreements. As to the latter method, it is obvious
that neither Canada nor the United States would grant Soviet
Russia a commercial outlet in their respective territories without obtaining Soviet recognition of Canadian or American
rights to air routes and bases in the Arctic Circle.

7.

INTERNATIONAL AIR NAVIGATION CONTROL

Air transportation through the Arctic zone raises a special
problem due to the existence of conflicting claims of jurisdiction within the Polar region. The problem is important because of the expectation of the development of great trans-Polar

(1) Is it desirable to establish an international commission
to regulate international air navigation ?
In 1919, at the end of World War I, the Commission Internationale de Navigation Aÿrienne was established to regu-

air routes between America on one side and Europe and Asia

late, as far as member states would agree, international air

on the other side. Global cartography shows that the distance
between New York and Moscow is one thousand miles shorter
by the trans-Polar route than by the New York-Southampton-

traffic. It was expected that CINA, with its seat in Paris,
would become a universal legislative and administrative body.
But, by the year 1940, only thirty-three states had adhered to
or remained in the organization. The United States never joined
the Commission. In fact, in 1923, it attempted to create a

Berlin-Moscow route. Two thousand miles are saved by the

Arctic route from San Francisco to Bergen, and six thousand
miles from London to Tokyo.
Within the Arctic Circle there are territories to which states
have not yet established valid claims under international law
which prescribes that discovery must be followed by occupation if legal title to territory is to be established. Some jurists,
including several Russian, Canadian and American authorities,
have advanced the sector principle. Under this proposed rule
the Polar region is divided into six polar sectors extending

rival regime, under the name of the Inter-American Commer-

cial Aviation Commission, limited in scope to the Western
Hemisphere. In a vain attempt to capture some international

prestige, Spain, in 1926, took the initiative in creating the
Ibero-American Commission for Air Navigation with its seat
at Madrid.
The text of the Soviet decree is quoted in T. A. Taracouzlo, The Sovieÿ Union
and Inter,rational Lava, p. 73-75.

31

30
It has ,been proposed that the United Nations create a new
International Air Navigation Commission rather than seek
to revive and re-establish CINA. It is claimed that an international organization of this character would prove beneficial
in adopting uniform rules regarding licenses of pilots, certificates of airworthiness, markings of aircrafts, and signals and
lights to prevent collisions and secure public safety. This
commission, like CINA, would be of service in furnishing

A proposal of the Canadian Government envisages the establishment of an International Authority, consisting of an Assembly, an International Air Transport Board, and Regional
Air Transport Councils for the following purposes:

information regarding airlines, air routes, airways and airports.

efficient and economical air transport.
"3. To insure that, so far as possible, international air

The proponents of regional air agreements have contended
that supervision of air navigation cannot possibly be worldwide and that the Western Hemisphere is a sufficiently large

routes and services are divided fairly and equitably

area for American performance. This view is vigorously

combated by the advocates of global organization and regulation. The enormous expansion of Pan American Airways

on the eve of World War II as well as the astonishing exploits
of the Army Transport Command in all parts of the globe
have weakened the position of the opponents of a universal
regime of regulation. On the other hand, the advocates of a
universal regime admit that regional systems which do not
conflict with the universal International Commission may
prove highly useful.

"1. To make the most effective contribution to the establishment and maintenance of a permanent system of
general security.

"2. To meet the needs of the peoples of the world for

between the various member states.''1
If universal agreements on any of the above mentioned

questions are to be obtained, it will be necessary to enter into
far-reaching negotiations with a multitude of states. As
already indicated, President Roosevelt, after the Quebec conversations in September 1943, intimated that he and Premier
Churchill had agreed to hold sometime in the future a special
conference on international air traffic in the post-war world.

It would appear that one of the principal points at issue

Such a conference, presumably, would include either the great
air powers in the United Nations or else all of the member
states. While the major air powers would be most immediately concerned with many of the problems of international
airlines, the consent of all states would be required, for instance, to give full effect to the proposed principle of freedom
of commercial air transit. It is also to be presumed that any

among interested governments, particularly the governments

universal agreement for international air control would be

of the United States, Great Britain and Canada, as regards
the international regulation of world air transport is the extent
of the powers to be vested in the proposed international agency.
On the one hand, the suggestion is made that the agency
should be concerned primarily, if not exclusively, with safety
regulations, the licensing of aircraft and personnel, the standardization of communication and meteorological facilities and,
in general, matters relating to increased safety in flying.
On the other hand, there are those who advocate that the
international agency should also have authority to eliminate
uneconomic competition or monopoly exploitation by the allotment of air routes, by the regulation of frequency, speed and

adjusted to the pattern of the organization of the United
Nations. This expectation would apply not only to an international police force and to a United Nations air authority,
but also to any less drastic regime of international regulation
of aviation, either commercial or military, which lnight be established. Regardless of the position taken on any of the problems which have been set forth in this Analysis, few will deny
that air traffic is a question of grave international importance.
The choice between regulation of international aviation or
lack of such regulation may prove to be a choice between promoting universal peace or contributing to international

(2) What specific ]unctions and powers should the international commission have ?

standards of service and by the control of rates.

anarchy.
Christian Science Mon.itor, March 15, 1944, I7. 1, 16. See also, Parrish, Wayne W.,
"International .Air Conference Nears." American Aviation, March 15, 1944,
p. 17-18.
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RECAPITULATION OF QUESTIONS
1. What part, if any, should military considerations play in
the determination of national and international policies for
commercial aviation ?
2. To what extent is freedom of air transportation desirable?
(1) Is freedom of the air comparable to freedom of the
seas ?

(2) Should the air space over states be internationalized?
(3) Are reciprocal agreements preferable to non-reciprocal
agreements ?

(4) Should the United States insist on the acquisition of
commercial control over the air bases ,built by LendLease or other American funds in foreign countries
during the present war ?
(5) How far should reciprocal rights extend in the field
of air transportation ?
(a) Innocent passage
(b) Emergency landings
(c) Service landings
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