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Chamber Resolution
INDUSTRY HAS INSISTED that there must be no excessive 'profits on war contracts. It is the highest public
interest that war requirements be met at the lowest possible costs that include a reasonable return. The principles
and procedure by which these objectives are to be attained
present the only issue of importance. The prevention of
excessive profits on war contracts presents two entirely
separate and distinct problems: (1) the negotiation of
prices,-which is a procurement problem; and (2) the
recapture of excessive profits already realized,-which is
a problem of taxation. The sound fundamental position
is that profits already earned should be recaptured only
through taxation, under policies and procedure prescribed
by the Congress. The provisions of the present renegotiation statute, authorizing recapture under policies and
procedure prescribed by administrative action, should be
repealed. Should there be a limited number of unusual
cases in which the high rates of the present Revenue
Act prove inadequate, then amendments should be adopted
to correct its deficiencies.
[

Resolution of 31st Annual Meeting, Chamber of ]
Commerce of the United States, April, 1943

Foreword
The system of compulsory renegotiation of war contracts and
subcontracts, initiated with the statute of April 28, 1942, has
been in effective operation for well over a year. The law and its
administration have been tested. Congress, administrative officials, and the business community have spent months in appraising the situation. There is imminent prospect of Congressional
action.
The Chamber, through its Committee on Federal Finance and
numerous member organizations and firms, has kept in touch
with the developments.
The broad position of the Chamber, as established by action
of the member organizations, is set out on the opposite page.
By order of the Board of Directors the Chamber's Committee on
Federal Finance has supported this position.
Mr. Ellsworth C. Alvord, the Chairman of the Chamber Committee, appeared before the Committee on Ways and Means on
September 16, 1943. His presentation of the Chamber position
and of its Committee's recommendations occupied more than
three hours of testimony, which appears in the formal record
of the hearings. The substance of the direct testimony was filed
as a separate memorandum and is printed in the following pages
for information of the membership.

Renegotiation of
War Contracts
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OuR

POSITION is not based solely upon the problems of
renegotiation. Many other problems must be given mature consideration, such as (a) policies and procedure upon the termination of war contracts; (b) the disposition of government-owned
property and facilities acquired or financed for war purposes;
( c) present and future fiscal and tax policies ; and ( d) the financial strength of industry upon the cessation of hostilities, and its
ability to obtain adequate risk capital and credit for peace-time
operations. The solution of these problems will fix the place of
private enterprise-the foundation of our democracy-in the
post-war period. If private enterprise is the objective, the solution becomes simplified and more certain.
I am confident that I can express on behalf of industry the
keenest regret upon the resignation of Mr. Maurice Karker as
chairman of the War Department Price Adjustment Board which
became effective September 15. We trust that his health has not
been seriously impaired by the unselfish, patient, and constant
devotion of his time and strength for more than 14 months to
the problems and policies of renegotiation.
We ask the privilege of joining in the statement of the Committee on Appropriations of the House of Representatives in its
Report on the Military Establishment Appr opriation Bill for the
fiscal year 1944 (Report No. 566, 78th Congress, p. 13) :
"The War Department and the Government are exceptionally
fortunate in having a man of Mr. Karker's experience and ability
and conception of the spirit of the renegotiation statutes in
charge of the Army's renegotiation work. He is an outstanding
example of men of high caliber who are making available their
time and talents to the Government."

Prevention of Excessive War Profits
INDUSTRY INSISTS, and was among the first to insist, that there
must be no excessive profits during the present war; that the
word "profiteer" be erased completely from America's current
vocabulary. The outstanding accomplishments of American management and labor in war production for our armed forces will
not be blurred or blot ted. There is neither justification nor necessity for excessive war profits.
Can the earning of excessive war profits be prevented in all
cases by pricing? It is our opinion that the answer must be
"No." If not, then how can excessive war profits be recovered
or recaptured after they have been earned? Is so-called renegotiation the only or the best or the pr ef erable procedure for r eaching into the pockets of the American citizen to remove a portion
of the profits he has already realized? The answer again must
be "No."

Negotiation of Prices
NEGOTIATION of prices and timely readjustments of prices ar e
procurement functions. Sound procurement policies will, of
course, do much to restrict the future realization of excessive
profits. If prices were right, there would be no excessive profits.
But during war the first duty of procurement officers is to meet
the demands of the military. Production and deliveries are of
first importance. Time is more important than price. Lives, victory, peace are involved. Better a thousand bombers now, r egardless of price, than ten next month at a reasonable price painstakingly computed prior to awarding the contract!
As war production moves into gear, as milita ry demands become more stabilized and procurement officers and industry
become more experienced, then there is time for better cost
estimates and closer pricing. But under the exigencies of wa r
the military and industry are always seeking new products,
always striving for improvements. Time is always more important than price.
Even if there were adequate time, there are innumerable
factors which make estimated costs prove too high. The efficiency,
ingenuity, and r esourcefulness of management and labor and

their tireless insistence upon simplified production methods ;
changes in design; substitution of cheaper materials; decreased
costs or better delivery, of raw materials; increased volume
'
.
(which frequently, but not always, results in lower costs) ; mcreases in allowable tolerances; extension of delivery dates ; better
facilities ; quicker shifts-over to new tools and dies ; more experienced management; more efficient labor; better performance by
subcontractors; allowances for contingencies which do not occur
-these and many other factors, constantly recurring, unforeseeable, unpredictable, contribute to decreased costs. (Other factors, of course, frequently create increases in cost.) So long as
American ingenuity remains, however, even though procurement
officers and management cooperate and exercise their greatest
skill, some excessive profits will be realized.
In brief, the control of excessive prices cannot r est solely upon
sound procurement policies. Accordingly, the second problem is
presented: How can excessive profits be recaptured, once they
have been earned?
Much confusion exists by reason of a failure to distinguish between the two distinct policies involved: (1) Negot iation and
r eadjustment of prices; and (2) the r ecovery or r ecapt ure of
excessive profits aft er they have been earned. To r emove all
misunderstanding and confusion, we state, by way of r epetit ion,
our position specifically: We are recommending n o change wit h
respect to (1). Nor do we propose to disturb the privilege of
voluntary refunds by contractors who prefer to make lump sum
payments rather than specific price adjustments. Our r ecommendations are confined to (2)-that is, the recapture of excessive profits once they have been ea rned.

Position of the Advocates of Recapture
Renegotiation

by

THE ADVOCATES of recapture by so-called renegotiation of excessive profits already in the pockets of the contractor concede that
their approved policies and procedure require-

(1) The delegation by the Congress to executive officials of
unlimited legislative power, including the power to ignore
laws duly enacted by the Congress-and the Congress must

prescribe no standards to guide them, or by which the
propriety of their action can be judged;

selected are' in their opinion excessive-and they cannot
apply the same principles to his neighbor or his competitor;

(2) The power to redelegate to subordinates of their own
choosing all or any of the unlimited legislative powers received from the Congress-and the statute must impose no
limitations upon the power to redelegate and no standards
for the exercise of the legislative powers so delegated;

(9) That under the above circumstances, they may reach into
the pockets of any American citizen who has contributed
to war production and take out as much or as little as in
their opinion is excessive-and then silence his objections
by "persuasion," misstatements of fact, threats, or duress;

(3) That the legislative rules so prescribed by them may be
altered, amended, supplemented, or repealed at the will of
an ever-changing personnel-and the citizen can be afforded no protection;

(10) That they must have the power to bankrupt every or any
war contractor or subcontractor-and the exercise of that
power must likewise be uncontrolled and uncontrollable;

(4) The exercise by an executive official, or by a subordinate
of his own choosing, of judicial power to apply to specific
cases the legislative rules so prescribed by them whether
or not those rules have been published and whether or not
they have been or will be applied to others-and the exercise of that judicial power must be uncontrolled and uncontrollable, and none of the accepted principles invariably
prescribed for the exercise of judicial power must be applicable; that is, there need be no requirement of due notice,
no reasonable opportunity to be heard, no record of the
proceedings, no findings of fact based upon an established
record, and no formal decision ;

(11) That if power is granted to act for the benefit of a contractor (i.e., power to renegotiate upward), that power
must be most carefully circumscribed, limited and guarded
-but these safety provisions must not be applicable to the
power to act to the detriment of a contractor;
(12) That there can be no finality, for every change in the
statute must be applied retroactively-and closing agreements assuring finality are ineffective;
(13) That fundamental principles of American democracy and
constitutional government, and legislative precedents, must
be disregarded and discarded-and we must accept a government by men and not by law;

(5) That there must be no effective appeal to superior executive officers from the judicial decisions of the subordinates
-and any attempt to appeal must be discouraged;

(14) That every war contract entered into by the Government
of the United States of America must be but a scrap of
paper.

(6) That there must be no review by or appeal to the courts
from their judicial decisions, even of the constitutionality
of the statute;

If the law is dangerous and un-American, as they concede it
to be, is there no less . dangerous and more American method
available?
Before attempting a discussion of this question, let us review
specifically and carefully how the powers conferred have been
exercised.

(7) That under the above circumstances they may choose those
who have earned excessive profits and those who have not,
their determinations being governed solely by the particular
rules they may wish to apply in the particular case-and
their determination must be final;

Discriminations under Present Law and Policies
'

(8) That under the above circumstances, they may determine
how much of the profits in the pocket of each person so

IT IS IMPOSSIBLE to enumerate all the discriminations resulting
from the present law, the general principles promulgated there-

under, and their administration. The advocates of recapture
through so-called renegotiation confess that discriminations are
necessary and vital to the procedure they approve. They concede
that discriminations are inherent in the system they approve.
They admit that they have no suggestions to prevent or correct
or mitigate them. The following are some of the more glaring
illustrations:
(1) Against war contractors, and in favor of non-war enterprises.
(2) Against cases which are renegotiated, and in favor of
cases which will not be caught;
(3) Against the financially weak, and in favor of the financially strong ;
(4) Against those in need of working capital, and in favor
of those having adequate working capital;
(5) Against those to whom the post-war credit of the present
law is vital, and in favor of those who are more fortunate;
(6) Against those whose profits have been invested in new
plant, facilities, or equipment, and in favor of those whose
profits are in cash or liquid assets ;

Plant Corporation, Metals Reserve Company, Defense Supplies Corporation and Rubber Reserve Company), and in
favor of those who have no such contracts;
(13) Against those who are subcontractors of contractors who
are exempt from renegotiation by administrative action,
and in favor of those who are subcontractors of contractors
who are exempt from renegotiation by the statute (although
we understand that this rule has perhaps been reversed) ;
(14) Against those whose contracts involve personal property,
and in favor of those whose contracts involve real property;
(15) Against those who have engaged in war production and
who have had foreign war losses, and in favor of those who
have remained out of war production and who have had
foreign war losses ;
(16) Against those to whom the carry-back provisions of the
revel).ue laws would apply, and in favor of those to whom
the carry-forward provisions apply (that is, against those
who have a year of loss following a year of profit, and in
favor of those who have a year of loss preceding a year of
profit) ;

(7) Against the slow turn-over industries, and in favor of
the quick turn-over industries;

( 17) Against those who realize losses on non-renegotiable business, and in favor of those who realize losses on renegotiable business;

(8) Against those who were not paid prior to April 28, 1942,
and in favor of those who were paid;

(18) Against certain industries, and in favor of other industries;

(9) Against those whose 1941 profits are reflected on a fiscal
year basis, and in favor of those whose 1941 profits are
reflected on a calendar year basis ;

(19) Against contractors in the same industry, and in favor
of contractors in the sa.):ne industry;

(10) Against those who are operating under one contract (or
extensions thereof), and in favor of those who have taken
separate contracts;

(20) Against competitor A, and in favor of competitor B ;
(21) Against citizen A, and in favor of citizen B ;

(11) Against those who operate within the United States, and
in favor of those who operate outside the United States;

(22) Against those whose aggregate war volume exceeds
$100,000 annually, and in favor of those whose aggregate
war volume does not;

(12) Against those who have contracts covered by the Military
Appropriation Act, 1944 (i.e., contracts with the Defense

(23) Against those whose aggregate war volume exceeds
$500,000 annually, and in favor of those whose aggregate

war volume does not-if an unconditional exemption of this
amount is adopted;
(24) Against those who will not break up their contracts or
curtail their volume so as to be within the statutory exemption, and in favor of those who will break up their contracts
or slow up their volume so as to be within the statutory
exemption.

Duress
WITHOUT ATTEMPTING to determine whether the element of
legal duress was present, the following statements by members
of price adjustment sections in the field have been made, in order
to induce an acceptance of the section's decision:
( 1) You will be reported to the Congress.
(2) Your case will be widely publicized.
(3) You will receive no new contracts.

(4) Your existing contract commitments will be cut back.
(5) Your existing contracts will be terminated.
(6) We will be compelled to make an extensive audit in your
case.
(7) You have received the best treatment of anyone in your
industry.
(8) Your allowable rate of profit for next year will be considerably reduced.

(9) You may appeal to Washington, but Washington invariably sustains us.
(10) You may appeal to Washington, but you will get worse
treatment.
( 11) Funds now due you will be withheld.

We know, on the other hand, that price adjustment officials
in Washington have done and are doing their utmost to prevent
the use by officials in the field of improper methods of "persuading." In defense of the officials in the field, we are confident that

in most cases they do not intend to use improper methods. It is
probable that frequently they do not realize that many citizens
constantly fear reprisals on the part of their government and,
consequently, do not appreciate the effect of their statements
upon the contractor.

The Only Issue
THERE IS but one issue before your Committee and the Congress,
as we have said:
Is there a less dangerous and more American method by
which excessive profits already realized can be recovered or
recaptured?

Justification of Recapture through
So-called Renegotiation
THE ADVOCATES of recapture through so-called renegotiation
assert in justification of the present law:
( 1) It is well administered ;
(2) It is an essential aid to procurement-whereas it seriously interferes with procurement;

(3) It compels reductions in costs-whereas it actually contributes to increased costs;

(4) It will protect industry from criticism and condemnationwhereas experience to date proves emphasis upon, and the
publication of, fantastic and misleading statements about
the war profits of industry;
(5) It has been responsible for billions in refunds and in
known price reductions-whereas substantially all the refunds would have been paid into the Treasury under the
present tax laws; and, to the extent that the unreduced
prices would have resulted in excessive profits, substantially
the entire amount thereof would have been paid into the
Treasury under the present tax laws;
(6) Recapture of excessive profits through so-called renegotiation is a procurement function-whereas it is peculiarly

and solely a function of taxation, which is the only method
(regardless of the name attached to the process) recog;..
nized in a democracy, by which the hand of government
reaches into the pocketbooks of its citizens;

(7) Essential flexibility can be gained only through renegotiation-whereas whatever flexibility results from recapture
through so-called renegotiation is lost by the immediate
imposition of taxes. (This argument is valid only if our
tax laws are repealed insofar as they would otherwise
apply to cases subject to renegotiation) ;
(8) They approve of the enactment by the Congress of appropriate amendments providing for adequate judicial review
-whereas their fundamental position denies all possibility
of an adequate judicial review;
(9) Tax laws cannot recapture excessive profits-whereas our
present tax laws probably already impose unjustifiable burdens in most cases.

Let us discuss further each of the above assertions in support
of the present law.
Administration of Recapture by Renegotiation

The administrators of recapture through so-called renegotiation require no defense. Were it not for their ability and integrity,
the administration of the recapture provisions of the present law
would have broken down long ago. But the task and burdens
imposed upon them are impossible.
On the other hand, there has been and will continue to be an
ever-changing personnel in charge of the administration of the
law. Will the present officials agree to remain until the last case
has been completed? How many of them will remain after the
cessation of hostilities? The ability of their successors cannot
be assumed.
The administration of the law is not under attack. Nor are the
past or present officials who have been responsible for its administration. Our position i~ directed solely to the underlying principles and consequences involved in an attempt to recapture excessive profits through so-called renegotiation.

We merely add that the high caliber of the administration does
not justify the delegation of powers which, in the hands of others,
would be tyrannical.
Effect upon Procurement

l
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It is our judgment that the recapture provisions of the present
law have a seriously adverse effect upon war production. It is,
of course, impossible for any non-governmental organization to
ascertain all the relevant facts. However, important and perhaps
determinative facts are unquestionably in the possession of the
executive departments. It is respectfully suggested that your
Committee ask for the presentation to you of all memoranda
submitted to them relating to the effect of recapture upon procurement, as well as all memoranda reflecting oral reports upon
this point by procurement officers. If thereafter there is any
doubt about the soundness of our judgment, we suggest that your
Committee call leading procurement officers to testify, without
restraint from their superior officers.
Reductions in Costs

Much: credit is claimed for reductions in costs-an objective
desired and sought by everyone-as a result of recapture through
so-called renegotiation. It is inferred that reductions in costs
would not have resulted except for the recapture provisions.
On the contrary, reductions in costs actually effectuated are attributable to the factors we have heretofore discussed. The actual
decreases have resulted in spite of recapture. Many others would
have resulted but for recapture.
Protection of Industry

It is our firm conviction that renegotiation affords industry no
protection from public criticism or condemnation. Industry's
accomplishments in production, both for war and essential civilian
needs, are too well known. Its leadership in urging the prevention
of excessive profits and its insistence upon unprecedentedly high
excess profits tax rates, are too well known. The publication of
fantastic figures and misstatements of fact-for most of which
the recapture provisions are responsible-is, of course unfor-

tunate and regrettable. But the overwhelming majority of the
public is quite familiar with the true facts; and the true facts
will some day be known to the remaining small minority who
may be interested in them.

delivered to the excess profits tax payer at some indefinite time
in the future and in some indeterminable amount, which may
prove to be zero?
Recapture as a Procurement Function

Savings Claimed for Recapture

The actual statistics showing cash refunds and price reductions to the government are reported in the hearings. It is not
necessary to repeat them.
There seems to be, however, some misunderstanding with respect to the amounts which would be paid into the Treasury under
our present tax laws, if recapture did not exist and if the known
price reductions had not been made. It is, of course, not our
desire to minimize the effect of the price reductions upon the
costs of the war, upon the fiscal requirements of the Treasury
and upon our economy-and probably the most important effect
must be attributed to price reductions which are not known,
cannot be ascertained, and cannot be measured. Quite to the
contrary. Unquestionably the actual aggregate price reductions
are many, many times the amount of the known price reductions
-certainly if a future effect of past, present and future price reductions is taken into consideration.
The point we wish to make is that, for all practical purposes,
at least 80 % , and in many cases 90 % , of the amounts refunded
would have been paid into the Treasury under the present tax
laws; and to the extent that former prices (that is, prices prior
to the known and unknown reductions) resulted in excessive
profits to the recipient, a corresponding 80 or 90 '7o would have
been paid into the Treasury under the present tax laws. These
percentages give no effect whatsoever to the amount of taxes
which are paid or would have been paid by the individual stockholders upon the corporate profits distributed to them. A computation based upon a so-called "effective rate" is incorrect.
It is also improper to attempt to reduce the rates by an estimated
amount of the post-war credit accruing to every payer of excess
profits taxes. Any effort to adjust the amount by reason of the
existing post-war credit provisions merely raises the following
questions: (1) Are the existing post-war credit provisions too
liberal; and (2) what is the present value of the bonds, to be

If we were to select the one ground upon which the advocates
of recapture through so-called renegotiation place their greatest
defense of the system, we would state their position as follows:
Recapture through so-called renegotiation is not a method of
raising revenue; it is not the exercise of the power to tax;
it is the exercise of a function of procurement.
We see nothing to be gained by an attempt to label the process.
Names are frequently misleading. A simple description of the
function will suffice:
Under recapture through so-called renegotiation, the hand of
government reaches into the pockets of certain of its citizens
and extracts funds for its own use.
This function has been known as long as there have been governments. It was a function exercised freely and gleefully by
monarchs. Revolutions and wars have taken that power from
executives and placed it in the hands of elected representatives.
Every executive has viewed that power with an ambitious and
selfish eye. Every executive has attempted to take that power
away from the elected representatives. Even other committees
of the House of Representatives seek at times to usurp the jurisdiction of the Committee on Ways and Means. And the Senate
has been known to trespass on the exclusive power of the House
of Representatives to originate tax legislation. Without fear of
contradiction, we assert that this is the first occasion upon which
the Congress of the United States has been led into a surrender
to executive officials of its power to tax.
Regardless of the name by which recapture through renegotiation is called, it remains the power to tax.
Flexibility through Renegotiation

By flexibility, the defenders of recapture through so-called
renegotiation mean the recapture from each individual contractor
or subcontractor of the amount which they or their subordinates
determine is excessive. Flexibility is gained by the lack of rules

or principles of general application; by the fact that they are
not bound to give the same weight to the same factors in similar
cases; by the application to each case of their own uncontrolled
and uncontrollable judgment and disc:i;etion.
Assuming that recapture through so-called renegotiation produces the flexibility claimed and sought by its advocates, it is
the precise result which in our opinion must be avoided. The
exercise of legislative power means the promulgation of rules
of general application. Competitor A must receive the same
treatment as competitor B, in substantially similar circumstances; Citizen A receive the same treatment as Citizen B.
The separation of legislative power from executive power was
insisted upon in order to avoid discriminations. The permission
and the privilege to discriminate are foreign to our concepts
of justice and democracy. They condemn, they cannot justify,
recapture through so-called renegotiation.

ple, the rate of 22 % applies to the first dollar of net income; an
effective rate of 50 % applies to net incomes of approximately
$14,000; and the maximum rate of 91 % is reached in the case
of net incomes exceeding $200,000.
If only the corporate rates are considered, we are confident
that they successfully recapture for the government all excessive profits in at least 90 % of the cases. In fact, there was much
more concern in the Congress over the severity of the 1942 Act
than over its liberality.
If the effect of both corporate and individual taxes under the
Revenue Act of 1942 is considered, and assuming current distributions approximating, say, 50 % of the corporate profits remaining after corporate taxes, the number of possible cases of excessive profits melts into both theoretical and practical insignificance.

Judicial Review

LET us ASSUME THAT, considering only the existing taxes upon
corporate profits under the Revenue Act of 1942, our estimate
is substantially correct: That the existing tax upon corporate
profits under the Revenue Act of 1942 will successfully recapture
for the government all the excessive profits realized by corporations (whether or not engaged in war production) in at ·
least 90 % of the cases.
The real issue now confronting your Committee and the Congress can be narrowed :
Can the dangerous and un-American process of recapture
through so-called renegotiation, and its application to all war
contractors and subcontractors be justified, in order to reach
10 % of the cases? Our answer is "No."
Restating the issue:
Is it possible to prescribe a less dangerous and a more
American procedure to reach the 10 % ? Our answer is "Yes."
Again restating the issue:
Assuming that our present tax laws are adequate to recapture
for the government all excessive profits in at least 90 % of the
cases, is it possible to perfect them so that they will prove adequate in the remaining 10 % of the cases? Our answer is "Yes."

The advocates of recapture through so-called renegotiation
now concede that the Congress should adopt specific provisions
assuring adequate judicial review of and control over their decisions. If our recommendations are adopted, then the necessity
for such provisions probably disappears. Accordingly, our discussion of judicial review is postponed to our consideration of
the problems and policies involved if our recommendations are
not adopted and the device of recapture through so-called renegotiation is retained.
Adequacy of the Tax Laws

Industry took the lead in urging the enactment of unprecedentedly high excess profits tax rates. The Revenue Act of 1942
(which became law on October 21, 1942-six months after the
enactment of the Renegotiation Statute) imposes rates of 40 %
upon corporate normal profits, and 90 % upon corporate excess
profits, subject to an 80 % ceiling upon the aggregate tax. In
addition, it again taxes the same profits, when distributed to
stockholders, at rates ranging from 22 % up to 91 %. For exam-

Restatement of Issues

Summary of Chamber Position
(1) The recapture of excessive profits through so-called renegotiation cannot be justified.
'(2) The delegation of unlimited and uncontrollable powers
essential to an administration of recapture through socalled renegotiation is dangerous and un-American.
(3) The power of taxation is the only acceptable power granted
to the Congress by which profits in the possession of a
citizen can be taken for the use of his government.
(4) If the Congress determines that our existing tax laws are
inadequate to prevent in every case the retention of excessive profits, then the tax laws should be amended.
(5) If appropriate amendments to existing tax laws are
adopted, they should become effective as of April 28, 1942;
and every war contractor or subcontractor should have the
option to pay the additional taxes thus imposed upon his
1942 profits or to remain subject to renegotiation.
(6) It is not coincidence that among the defenders of recapture through so-called renegotiation will be found those who
opposed the alternative bases adopted by the Congress for
measuring normal profits.

Procurement Policies of Great Britain
IN TESTIMONY before your Committee, it has been stated that
in Great Britain war contractors are allowed a return of only
71;2 % upon their investment and all profits in excess thereof
were recaptured. We are reasonably confident that this testimony
is based upon a misunderstanding. There is no renegotiation
statute or procedure in Great Britain and there is no effort made
to recapture excessive profits through so-called renegotiation.
The policy referred to is solely a procurement policy. That is,
procurement officers in the letting of certain types of contracts
attempt to agree upon prices which will give the contractor no
more than an estimated yield of 71;2 % upon J::iis investment. Our
information is that, nevertheless, Great Britain relies upon its
tax laws for the recovery or recapture of excessive profits.

Necessary Amendments if Recapture . through
Renegotiation Remains

us NOW DISCUSS necessary amendments which, in our opinion,
should be adopted if recapture through so-called renegotiation
remains in the law.

LET

Retroactivity

The Act of April 28, 1942, should not be applied retroactively
to profits accruing prior to January 1, 1942. Its retroactive application admittedly is unfair, creates unnecessary and avoidable
discriminations, and is unquestionably unconstitutional.
Nor should extensions of the Act be given retroactive effect.
Standards

Appropriate standards must be adopted by the Congress to
guide and control the executive officials in the exercise of the
legislative powers delegated to them. If the principles consistently pronounced and applied by Justices Holmes and Brandeis,
for example, are applied, the statute, in the absence of adequate
standards, is unquestionably unconstitutional. We merely point
out in passing that if appropriate standards can be prescribed
for recapture through renegotiation, similar standards can be
adopted as part of our tax laws. Whereupon recapture through
renegotiation becomes unnecessary.
A few standards are suggested :
(1) The definitions of "normal profits" adopted by the Congress in the revenue laws should be applicable.
(2) Renegotiation should be confined to the elimination of
excessive profits resulting from specified causes, such as
(a) increased quantities, (b) allowances for contingencies
which do not occur, and (c) changes in specifications which
result in decreased costs.
(3) There should be no recapture through renegotiation if
after federal taxes (as shown on the income and excess
profits tax :r:eturn) there is left to the war contractor less
than its excess profits tax credit (as shown on the return).

(4) In no event should renegotiation reduce profits to a point
less than the excess profits tax credit (as shown on the
return).
(5) Any refund paid or payable pursuant to a renegotiation
agreement must be subject to further adjustment in the
event that the carry-back provisions of the revenue laws
are applied.
(6) Profits subject to renegotiation should first be reduced
by (a) a reasonable allowance for probable losses on the
termination of war contracts or as a result of cut-backs ;
(b) a reasonable allowance for probable losses resulting
from idleness during the process of reconversion; and ( c)
the readjustment of the deduction for amortization. (A
discussion of reserves for possible post-war contingencies
will be postponed to the hearings on proposed tax legislation.)
(7) There should be no recapture through renegotiation if
the contract provides for refunds or adjustments in prices
if actual costs are less than estimated costs.
(8) The statute or the legislative rules promulgated thereunder should specifically provide that the contractor must
be afforded an adequate opportunity to be heard, after due
notice.

Publication of Legislative Rules
ALL RULES AND PRINCIPLES should be published, and no unpublished rule or principle should be applied.

Judicial Review
AN ADEQUATE OPPORTUNITY for judicial review of the decisions
of renegotiation officials can be afforded only if the statute provides that the decision of the renegotiation officials must be
based solely upon facts in the record, must contain a detailed
statement of the facts relied upon to support their decision,
must set forth each of the principles applied and the effect of
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each, and must be furnished to the contractor. (Confidential facts
not within the knowledge of the contractor, of course, must not
be disclosed. But the government's files should contain a detailed
statement of such confidential facts, and they should be furnished the contractor as the reasons for their confidential character disappear.) We point out that this is precisely what the
advocates of recapture through renegotiation assert cannot be
done.
In addition, the provisions of the present law which define
"excessive profits" to mean "any amount of a contract or a subcontract price which is found as a result of renegotiation to
represent excessive profits" must be repealed.
Although it should not be the exclusive judicial agency to
review the decisions of renegotiation officials, it is suggested that
serious consideration be given to conferring appropriate jurisdiction upon The Tax Court of the United States.
Finally, in order to afford adequate protection against improper methods of persuasion, the opportunity for judicial review should be afforded whether or not a bilateral agreement
is entered into.

Integration with Existing Tax Laws
SECTION 3806 of the Internal Revenue Code was inserted by the
1942 Act to insure that amounts determined by renegotiation
to be ex~essive profits for any year would be eliminated in
determining taxable income for that year, and that the amount
refundable to the government with respect to such excessive
profits should be reduced by any amount of taxes which had been
paid or would be payable with respect to the excessive profits
eliminated. The section was hurriedly drafted and does not
properly cover various situations which arise. The Bureau by
LT. 3611 (1943-12 I.R.B. 7) has endeavored to set forth sound
interpretations, but the section should be redrafted and expanded.

Renegotiation Upward
IT IS ONLY FAIR that specific power be given to increase prices
if power to decrease prices is to remain. Reliance should not be

placed solely upon the limited powers found in the First War
Powers Act, 1941 (which can be exercised only "to facilitate
the prosecution of the war"). We are not unmindful, however,
of the problems involved.
It is interesting to note the insistence, by the advocates of
recapture through so-called renegotiation, upon statutory limitations in the event of a grant of power to increase prices, and
their insistence upon no limitations upon the exercise of power
to decrease prices.

Conclusion
WE CAN FIND no justification for the recapture of excessive
profits through so-called renegotiation.
Citizens' funds should be taken by the government only through
taxation.
Our present tax laws are adequate, or they can be made adequate, to recapture for the government all excessive profits realized by corporate war contractors. Even if this were not the
case, there would be no justification for recapture through socalled renegotiation.
The recapture provisions of the present law are indeed dangerous and un-American.
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